
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



498 EICOLTZ vs. BANNISTER. 

Court of Common Pleas. 

EICOLTZ VS. BANNISTER. 

Where A. in his shop sold goods to B., which afterwards were claimed by a 
third party as being his property, it was held that there was an implied war- 
ranty by A. that he had a good title to the articles sold, and therefore that B. 
could recover the money which he had paid for them. 

This was an action brought by a commission agent against the 
defendant, a job warehouseman living at Manchester, for money 
had and received. The case was tried in June last in the Man- 
chester City Court of Record, before the judge and a jury, when 
a verdict was found for the plaintiff for the amount claimed, leave 
being reserved to the defendant to move to set this verdict aside, 
and instead thereof enter it for him, or a nonsuit, on the ground 
that there was no warranty of the defendant's title upon the sale 
by him to the plaintiff. 

It appeared from the evidence that the plaintiff, on the 18th 
April, 1864, went to the defendant's warehouse and bought from 
the defendant seventeen pieces of prints, of which the defendant 
gave him an invoice, and in which it was stated that the prints 
were bought of the defendant, job warehouseman and dealer in 
prints and gray fustians, &c., of 20, Chollton street, Portland 
street, Manchester, at the price of 5j<i per yard, lj per cent, 
discount for cash. The price of the prints was 19?., which was 
paid at once, and the goods were sent to the plaintiff's warehouse. 
On the following day the plaintiff sold the prints to Messrs. Brice, 
Smith & Co., but they were taken from them a few days after- 
wards by a policeman, as having been stolen by a person who 
was subsequently convicted of the theft. Brice & Co. called on 
the plaintiff to refund the purchase-money, which he did, and 
brought the present action to recover the price which he had paid 
to the defendant. 

A rule having been obtained pursuant to the leave reserved, 

0. Pollock now showed cause. — The goods in this case were 
sold by the defendant as owner, and, according to the law of the 
land, there is an implied warranty of title annexed to such sale. 
It is not necessary, in order to sustain this action, that there 
should be an express warranty. In 2 Bl. Com. 450, it is stated 
that " a purchaser of goods and chattels may have a satisfaction 
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from the seller, if he sells them as his own, and the title proves 
deficient, without any express warranty for that purpose." He 
cited Armstrong vs. Percy, 5 Wend. 535; 2 Kent's Com. 478; 
Medina vs. Stoughton, 1 Ld. Raym. 593; Crosse vs. Gardner, 
Carth. 90 ; Morley vs. Attenborough, 3 Ex. 500 ; Simms vs. 
Marryatt, 17 Q. B. 281 ; Chapman vs. Speller, 14 Id. 621. 

Holker, in support of the rule. — The defendant is not liable, as 
the general rule is that there is no implied warranty of title in 
respect of chattels. In Ormrod vs. Huth, 14 M. & W. 664, 
Tindal, C. J., says : << If, indeed, the representation was false to 
the knowledge of the party making it, this would in general be 
conclusive evidence of fraud ; but if the representation was hon- 
estly made, and believed at the time to be true by the party 
making it, though not true in point of fact, we think this does 
not amount to fraud in law, but that the rule of caveat emptor 
applies, and the representation itself does not furnish a ground 
of action. And although the cases may, in appearance, raise 
some difference as to the effect of a false assertion or representa- 
tion of title in the seller, it will be found on examination that in 
each of those cases there was either an assertion of title embodied 
in the contract, or a representation of title which was false to the 
knowledge of the seller." And in Hall vs. Conder, 2 C. B. N. 
S. 22, Williams, J., says that, "With regard to ascertained 
chattels, there is not any implied warranty of either title or 
quality, unless there are some circumstances beyond the mere 
fact of a sale from which it may be implied." 

Erle, C. J. — I am of opinion that this rule should be dis- 
charged. The plaintiff has brought an action for money paid to 
the defendant for drapery goods which he bought in the shop of 
the defendant, the goods having been claimed after the purchase 
by the true owner, from whom they had been stolen, and this 
action is brought for money had and received, on the ground 
that the consideration for the payment of the price had failed. 
The jury having found a verdict for the plaintiff, a rule was 
obtained to set that verdict aside and enter it for the defendant, 
or a nonsuit, on the ground that, by the common law of England, 
there was no warranty of title on the sale of chattels, and that 
the principle of caveat emptor applied. After listening carefully 
to the arguments, I decide, in accordance with the current of 
authorities, that where a vendor by word or conduct gives a pur- 
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chaser to understand, at the time of the sale, that he is the owner 
of the goods he is selling, this is part of the contract ; and if it 
should afterwards turn out that he is not the owner, an action lies 
to recover the money which he has paid. In Morley vs. Atten- 
borough, Parke, B., says : " We do not suppose that there would 
be any doubt if the articles were bought in a shop professedly 
carried on for the sale of goods, that the shopkeeper must be con- 
sidered as warranting that those who purchase will have a good 
title to keep the goods purchased ;" and these remarks of the 
learned judge I rely on. In- this case the party buys certain 
articles in a shop kept by the defendant, and according to the 
law as above stated, the seller represents himself to be the owner 
of the goods which he has sold. In Noy's Maxims (p. 209), it is 
said, that " if I take a horse of another man, and sell it, and the 
owner take him again, I may have an action of debt for the 
money, for the bargain was perfect by the delivery of the horse ; 
and eaveat emptor." This proposition would rather shock the 
understanding of ordinary men ; but I take the meaning of this 
to be that, where a person sells a horse in his possession without 
either affirming or denying that he has a title to it, and the pur- 
chaser accepts it on those terms and pays for the horse, he can- 
not call upon the vendor to restore the price in the event of the 
horse being claimed by a third person. The case of Morley vs. 
Attenborough was decided on this principle ; and in Chapman vs. 
Speller, which was a case where a person bought the goods of an 
execution-debtor from another person who had bought them at a 
sheriff's sale, both parties having been present at that sale, and 
the goods were taken from the last purchaser, it was held that 
there was no warranty of title, and that the purchaser took them 
at his peril. Then in the case of Hall vs. Cornier, which was an 
assignment of a patent right, there was no implied warranty that 
the patent was useful or new, the contract between the parties 
being for the sale of the patent, such as it was. I cannot help 
remarking that Noy's maxim as to the purchase of a horse is a 
mere dictum, and the same may be said of the remark made by 
my brother Williams in Hall vs. Conder ; it is nothing more 
than a dictum, and has never produced the fruit of a judgment, 
and this shows the wisdom of the remark of Lord Campbell in 
iSimms vs. Marryatt, where, in commenting upon the decision in 
Morley vs. Attenborough, he says, " It may be that the learned 
baron is correct in saying, that on a sale of personal property, 
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the maxim of caveat emptor does by the law of England apply ; 
but if so, there are many exceptions stated in the judgment which 
well nigh eat up the rule." 

Byles, J. — I am of the same opinion. It has frequently been 
said that a mere sale of chattels, like copyright or patent right, 
does not involve a warranty of title ; but there has been no judg- 
ment on that point, and it is clear that there may be a warranty 
of title, by the conduct of the party, or by the surrounding cir- 
cumstances of the case. In 2 Kent's Com. 487, it is said, " That 
if the seller has possession of the article, and he sells it as his 
own, and not as agent for another, for a fair price, he is under- 
stood to warrant the title ; but if the possession be in another, 
the rule of caveat emptor applies," and he refers to a dictum of 
Holt, C. J., in Medina vs. Stoughton, 2 Salk. 210; and also one 
of Buller, J., in Pasley vs. Freeman, 3 T. R. 58. 

Keating, J., concurred. 

Rule discharged. 
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Administrator. 

May recover bach Claim paid if the Estate appears to be insolvent. — 
Statute of Limitations. — If an administrator has, within a year after his 
appointment, paid a claim against the estate of his intestate, in the hon- 
est belief that the estate was solvent, and the estate has been subse- 
quently declared insolvent, and after due proceedings a dividend has 
been ordered to be paid from all the assets then available, the administrator 

1 From J. W. Wallace, Esq., Reporter; to appear in Yol. 2 of his Reports. 

2 From Hon. 0. L. Barbour, Reporter ; to appear in Vol. 43 of his Reports. 

3 From Charles Allen, Esq., Reporter; to appear in Vol. 9 of his Reports. 
* From N. L. Freeman, Esq., Reporter. 

5 For these abstracts we are indebted to the kindness of the Judges. The 
volume of Reports in which they will appear cannot yet be designated 



